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Çàùèòà ïðàâ ðàáîòíèêîâ ïðè ðåñòðóêòóðèçàöèè áèçíåñà â ãîñóäàðñòâàõ Åâðîïåéñêî-
ãî Ñîþçà îñóùåñòâëÿåòñÿ Äèðåêòèâîé 2001/23/ÅÑ îò 12 ìàðòà 2001 ã. ¾Î ñáëèæåíèè
çàêîíîäàòåëüñòâà ãîñóäàðñòâ-÷ëåíîâ îòíîñèòåëüíî çàùèòû ïðàâ ðàáîòíèêîâ â ñëó÷à-
ÿõ ïåðåäà÷è ïðåäïðèÿòèé, áèçíåñà èëè ÷àñòåé ïðåäïðèÿòèé èëè áèçíåñà¿ [n1] (äàëåå �
Äèðåêòèâà).

Â ñîîòâåòñòâèè ñ ïîäïóíêòîì ¾b¿ ïóíêòà 1 ñòàòüè 1 Äèðåêòèâû, ïåðåäà÷à ïðåäïðè-
ÿòèÿ � ýòî ïåðåäà÷à ýêîíîìè÷åñêîé åäèíèöû, ñîõðàíÿþùåé ïîñëå ïåðåõîäà ñâîþ èäåí-
òè÷íîñòü, ñîñòîÿùåé èç îðãàíèçîâàííîé ãðóïïû ðåñóðñîâ, íàïðàâëåííîé íà îñóùåñòâëå-
íèå ýêîíîìè÷åñêîé äåÿòåëüíîñòè, íåçàâèñèìî îò òîãî, ÿâëÿåòñÿ ëè äàííàÿ äåÿòåëüíîñòü
îñíîâíîé èëè äîïîëíèòåëüíîé. Íàèáîëåå ãëóáîêèé àíàëèç êîíöåïöèè ñîõðàíåíèÿ ýêî-
íîìè÷åñêîé åäèíèöåé ñâîåé èäåíòè÷íîñòè ïðåäñòàâëåí â ðåøåíèè Åâðîïåéñêîãî Ñóäà
Ñïðàâåäëèâîñòè (äàëåå ÅÑÑ) ïî äåëó ¾Spijkers¿ [n2], â êîòîðîì îòìå÷åíî, ÷òî ðàññìîò-
ðåíèþ ïîäëåæàò âñå ôàêòîðû (îáñòîÿòåëüñòâà), õàðàêòåðèçóþùèå ïåðåäà÷ó, âêëþ÷àÿ:
âèä ýêîíîìè÷åñêîé äåÿòåëüíîñòè ïðåäïðèÿòèÿ èëè áèçíåñà; èìåë ëè ìåñòî ïåðåõîä ìà-
òåðèàëüíûõ àêòèâîâ (äâèæèìîãî è íåäâèæèìîãî èìóùåñòâà); èìåë ëè ìåñòî ïåðåõîä
íåìàòåðèàëüíûõ àêòèâîâ (ïàòåíòû, íîó-õàó); ñòîèìîñòü ïåðåäàííîãî èìóùåñòâà íà ìî-
ìåíò ïåðåõîäà; íàåì íîâûì ðàáîòîäàòåëåì áîëüøèíñòâà ðàáîòíèêîâ ïðåäûäóùåãî; ñî-
õðàíèëî ëè ïðåäïðèÿòèå êëèåíòóðó; ñòåïåíü ñõîæåñòè ýêîíîìè÷åñêîé äåÿòåëüíîñòè äî
è ïîñëå ïåðåõîäà; èìåëà ëè ìåñòî ïðèîñòàíîâêà áèçíåñà (äëèòåëüíîñòü ïåðèîäà ïðè-
îñòàíîâêè). Ñëåäóåò ó÷èòûâàòü, ÷òî âñå ïåðå÷èñëåííûå îáñòîÿòåëüñòâà � îòäåëüíûå
ôàêòîðû, íè îäèí èõ êîòîðûõ íå ÿâëÿåòñÿ äîñòàòî÷íûì äëÿ òîãî, ÷òî áû ñäåëàòü îêîí-
÷àòåëüíûé âûâîä.

Îïðåäåëåííîé êðèòèêå ïîäâåðãàåòñÿ êðèòåðèé ¾íàéìà áîëüøèíñòâà ðàáîòíèêîâ¿
ïðåäûäóùåãî ðàáîòîäàòåëÿ. Äåëî â òîì, ÷òî â òàêîì ñëó÷àå ðàñïðîñòðàíåíèå ïðåäî-
ñòàâëÿåìûõ Äèðåêòèâîé ãàðàíòèé âî ìíîãîì çàâèñèò îò âîëè ðàáîòîäàòåëÿ (Lamponen
2009, p. 227). Ðàáîòîäàòåëü ìîæåò íå íàíèìàòü íèêîãî èëè æå íàíÿòü ëèøü ìåíüøóþ
÷àñòü ïåðñîíàëà, òî åñòü óñòàíîâëåííûå ãàðàíòèè ñîõðàíåíèÿ òðóäîâûõ îòíîøåíèé áó-
äóò äîñòóïíû òîëüêî ÷àñòè ñîòðóäíèêîâ. Êðîìå òîãî, ïðåäñòàâëÿåòñÿ íåëîãè÷íûì îòîæ-
äåñòâëÿòü ðåçóëüòàò ïåðåäà÷è ïðåäïðèÿòèÿ (òî åñòü ïåðåõîä ïðàâ è îáÿçàííîñòåé çàòðà-
ãèâàåìûõ ðàáîòíèêîâ) ñ ôàêòîðîì, ïîäòâåðæäàþùèì òàêóþ ïåðåäà÷ó, òî åñòü äåëàòü
ïîñëåäñòâèå ïåðåäà÷è åå óñëîâèåì. Ïîýòîìó íå ñëåäóåò äàííîìó ôàêòîðó ïðèäàâàòü
áîëüøåå çíà÷åíèå, ÷åì äðóãèì êðèòåðèÿì (Smit 2001, pp. 127, 136).

Ïåðåäà÷à ïðåäïðèÿòèÿ ìîæåò áûòü îñóùåñòâëåíà â äâå ñòàäèè è íå òðåáóåò ïðÿìûõ
äîãîâîðíûõ îòíîøåíèé ìåæäó ñòàðûì è íîâûì ðàáîòîäàòåëåì. ÅÑÑ ïðèøåë ê âûâîäó
â ðåøåíèÿõ ïî ðàçëè÷íûì äåëàì, ÷òî ïåðåäà÷à ïðåäïðèÿòèÿ ìîæåò áûòü îñóùåñòâëåíà
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â òîì ÷èñëå ïðè ñëåäóþùèõ îáñòîÿòåëüñòâàõ: ñîáñòâåííèê ïðåäïðèÿòèÿ ïîñëå ðàñòîð-
æåíèÿ äîãîâîðà àðåíäû ñàìîñòîÿòåëüíî ïðîäîëæàåò ýêîíîìè÷åñêóþ äåÿòåëüíîñòü äàí-
íîãî ïðåäïðèÿòèÿ (¾Ny Molle Kro¿ [n3]); ïîñëå ðàñòîðæåíèÿ äîãîâîðà àðåíäû ðåñòîðà-
íà ñîáñòâåííèê çàêëþ÷èë äîãîâîð ñ äðóãèì àðåíäàòîðîì, êîòîðûé ïðîäîëæèë áèçíåñ
áåç ïåðåðûâà è ñ òåì æå ïåðñîíàëîì (¾Daddy's Dance Hall¿ [n5]); ñîáñòâåííèê ïðåä-
ïðèÿòèÿ ïîñëå ïðåêðàùåíèÿ àðåíäíûõ îòíîøåíèé ïðîäàåò åãî òðåòüåìó ëèöó, êîòîðîå
âñêîðå âîçâðàùàåò äàííîå ïðåäïðèÿòèå ê ýêîíîìè÷åñêîé äåÿòåëüíîñòè (¾Bork¿ [n4]);
ïóáëè÷íûé îðãàí ðåøàåò ïðåêðàòèòü âûïëàòó äåíåæíûõ ñðåäñòâ öåëåâîãî (ñîöèàëüíî-
ãî) íàçíà÷åíèÿ îäíîìó þðèäè÷åñêîìó ëèöó, â ðåçóëüòàòå ÷åãî äåÿòåëüíîñòü ýòîãî þðè-
äè÷åñêîãî ëèöà ïðåêðàùàåòñÿ, è íàïðàâëÿåò äàííûå âûïëàòû äðóãîìó þðèäè÷åñêîìó
ëèöó (¾Redmond Stiching¿ [n6]); îðãàíèçàöèÿ, óïðàâîìî÷åííàÿ ÿâëÿòüñÿ äèëåðîì îïðå-
äåëåííîãî ïðîèçâîäèòåëÿ òðàíñïîðòíûõ ñðåäñòâ â ïðåäåëàõ êîíêðåòíîé òåððèòîðèè,
ïðåêðàùàåò ñâîþ äåÿòåëüíîñòü è äèëåðîì ñòàíîâèòñÿ äðóãàÿ êîìïàíèÿ, êîòîðàÿ íàíÿ-
ëà ÷àñòü ïåðñîíàëà ïðåäûäóùåãî äèëåðà è áûëà ðåêîìåíäîâàíà åãî êëèåíòàì (¾Merckx
and Neuhuys¿ [n7]) è äð.

Ëèòåðàòóðà

1. Council Directive 2001/23/EC of 12 March 2001 on the approximation of the laws of
the Member States relating to the safeguarding of employees' rights in the event of
transfers of undertakings, businesses or parts of undertakings or businesses // O�cial
Journal L 82, 22.3.2001. P. 16-20.

2. Judgment of the European Court of Justice, 16 March 1986, case C-24/85, Jozef Maria
Antonius Spijkers v Gebroeders Benedik Abattoir CV et Alfred Benedik en Zonen BV,
ECR 01119.

3. Judgment of the European Court of Justice, 17 December 1987, case 287/86, Lands. i
Danmark v Ny Molle Kro, ECR 05465.

4. Judgment of the European Court of Justice, 15 June 1988, case 101/87, Bork International
v Foreningen af Arbejdsledere i Danmark, ECR 03057.

5. Judgment of the European Court of Justice, 10 February 1988, case 324/86, Foreningen
af Arbejdsledere i Danmark v Daddy's Dance Hall A/S, ECR 00739.

6. Judgement of the Court of Justice, 24 March 1992, case C-29/91, Dr. Sophie Redmond
Stichting v Hendrikus Bartol and others, ECR I-03189.

7. Judgment of the European Court of Justice, 7 March 1996, joined cases C-171/94 and
C-172/94, Albert Merckx and Patrick Neuhuys v Ford Motors Company Belgium SA,
ECR I-1253.

8. Lamponen H. The Principle on Employee Protection in a Merger and a Transfer of an
Undertaking. Doctoral dissertation. Helsinki. 2009.

9. Smit N. Labour Law implications of the transfer of an undertaking. Thesis submitted
in compliance with the requirements for the degree of Doctor Legum in Labour law.
Johannesburg. 2001.

2


