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Ha ceropnsmuuit eHb I0PUCTHI YACTO CTAJIKUBAIOTCH C TAKUMH sIBJICHHAME KaK IIPABOBbLIE
[IPE3YMIIIUH 1 IPABOBBIE (DUKITUHN, KOTOPbIE IIPEICTABIAIOT CO00il crienuduiaecKkne pa3HOBUIHO-
crv TpaBuil (IPUHITAIIOB), BEIPAOOTAHHBIX B XO/I€ JUTUTEIHHOTO PA3BUTHS IOPHIITIECKON TEOPUH
U TTPAKTUKH.

[Ipupojia TakuxX ABIEHUI KaK TPE3YyMIINA U (DUKITMH U3ydeHa HEJIOCTATOIHO MOJIHO. [Ipe-
3YMIIIHsT O3HAYAET [IPEJIIOJIOKEH e O CYIIeCTBOBAHNN (MJIM HACTYILIEHIH) KAKUX-TH00 (haKkToB,
COOBITHIT, 0OCTOATEILCTB. B OCHOBE TIPE3yMIIINN JIEXKUT IIOBTOPAEMOCTD KU3HEHHBIX CUTYaITNA.
Ecan gro-To cucremarnmyecku MOBTOPSETCS, CJIEJIOBATEIHLHO, UMEET MECTO IPEIIIOI0XKEHHE O
TOM, YTO IIPU aHAJOTUYHBIX YCJIOBUAX OHO ITOBTOPWJIOCH WJIM IIOBTOPsIETCS U Ha 3TOT Pa3.

[Ipesymmiuu BbICTYIIAIOT B KadeCTBE CPEJICTBA, IOMOTAIONIEro YCTaHOBJIEHUIO UCTUHBI. B
9TOM 3aKJ0YaeTcss UX HaydHasl U IIpaKTUIecKas IeHHOCTh. [IpaBoBble Ipe3yMIuu orpeje-
JAI0OTCA B JIMTEpaType KaK 3aKpEIJICHHbIe B HOpMAaXxX IIpaBa MPEANOJOKEHUA O HAJUYUNA WJIN
OTCYTCTBHUM IOPUINIECKUX (PAKTOB. DTHU MPEIIIOJI0KEHNST OCHOBAHBI Ha CBSI3U C PeaibHO IPO-
UCXOJAIIAMY TIPOIECCAMU U MOATBEPKJIEHBI MTPEANIECTBYIONAM OIBITOM.

[Tox ropunaeckoiil (pukimeit, Kak IpaBuJIo, TOHUMAETCA HECYIIECTBYIOIIEE MTOJI0KEHNe, TIPU-
3HAHHOE 3aKOHOJIaTe/IeM CYIIECTBYIOIIUM U CTaBIllee B CHJIY 9TOro obiieobsi3arebHbIM. Jleii-
cTBUE (DUKIUU POABIAETCH B TpexX opMax BO3JEHCTBUS Ha PeaJTbHOCTH: HOPMATUBHOE ITPU-
3HaHUE CYIIECTBYIONUM (pakTa, He HMEIOIIEr0 MeCTa B PeaJbHOCTU, UM HOPMATUBHOE OTPHIIA-
Hue (pakTa, UMEIOIIEro MECTO B PEaJIbHOCTH; HOPMATUBHOE IPUPABHUBAHNE B 3HAUYECHUU (ak-
TOB WJIN TOHATHI, KOTOPhlE B PEaJIbHOCTU MMEIOT pPa3Hoe 3HaUYeHWe; HOpMaTUBHOE MPU3HAHUE
GaKTOB CYIIECTBYIONUMA WA OOCTOATEIbCTB HACTYIUBIIMMU 0 MOMEHTa UX PeaibHOTO Ha-
CTYILJICHUSI UJIU TOsIBJICHUs, 8 TaK»Ke HOPMATUBHOE IpU3HAHNE (PaKTOB CYIIECTBYIONUMHI WA
06CTOATENLCTB HACTYIUBIIIAMHE [IOCJIE MOMEHTA, X PeAbHOIO HACTYIIEHUST WK MOsBJIeHusI. |3]

Hasymmame B ipaBe (pukImii mo3BosisieT BHECTU FCHOCTH B PETYJIUPOBAHUE OOIECTBEHHBIX OT-
Hotreruii. QUKIUKM TPUMEHSIOTCA B PA3JIUYHBIX ITPABOBBIX CHCTEMAaX U OTPAC/IAX IIPaBa.

Koncrpyxkius npasoBoit ¢dpukimu paboraeT Ha TO, YTOOBI 000HTH BO3HUKaloIee B cdepe
[IPABOBOT'O PErYJIMPOBAHUS COCTOSTHUE HEOIPEICJIEHHOCTH, TO9TOMY OHA KATETOPUIHA U UMIIe-
paruBHa. He cydaitio opuamdeckas (KIS pacCMaTPUBACTCS B TPABOBOI JOKTPUHE B Kade-
crBe (hDOPMBI 3aII0JIHEHHsI TPABOBBIX MPOGEIOB. 2]

B Teopuu coBeTckoro mpasa MOJHUMAJICSA BOIPOC O COOTHOIIEHUN (DUKITUN U [IPE3YMIIITHU.
Axryasen on u cerojus. QUKIUS MPAKTHIECKU BCEra HEOTPOBEpKUMa. [1o-BHIMMOMY, MOXK-
HO TI0JIaraTh, YTO ITO OJHO M3 HamboJee CYMIEeCTBEHHBIX OTJIUYMI (PUKIUNA OT ITPE3YMIIINIA.
OCHOBHBIM KpUTepHeM OTINIHA (PUKIINAN OT TPEe3yMITIH Ha3bIBAIOT 3aBEIOMYI0 HEMCTUHHOCTH
duKnUM, B OTINYNE OT BEPOATHOCTHOW MCTUHHOCTH Tpesymmnuu. Ho 3aBemoMo HencTuHHBIE
IIOJIOZKEHUA MOT'YT HECTU TY WJIN UHYIO JIOJII0 BEPOATHOCTH, & HEKOTOPLIC IIPE3yMIIUU MOL'YT
OBITH MM MaJIOBEPOATHBIMU, WK JaxKe pukTuBHbIMU. Harpumep, Takoit pUKTUBHOI 1Tpe3yMIi-
el SBJsieTcs Mpe3yMIus 3HaHus 3akoHa. Oupeae/IeHHyo 0110 (DUKTUBHOCTH COJIEPKUT U
npe3yMIiusa HeBuHoBHOCTH. [Ipesymiiums 1o cBoeit mpupoyie - 06001eHne NHIyKTUBHOI'O XapaK-
Tepa, OCHOBAHHAs Ha YCTONYIUBOCTU, OOBITHOCTH IIPOIIECCOB, sIBJIEHUIA, TTPEIMETOB, OTHOIIIEHUI.
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Nmenno mo3ToMy OT/ie/IbHbIE ABTOPBI HE IMPOBOJIAT PA3/JIMIHil MeK 1y (DUKIIUEH U TTPE3yMIIIHAEIH.

Jlpyrue aBTOPBI MOTYEPKUBAIOT CBA3b (DUKIINI U MPE3YMIIIHUI ¢ IOPpUINIECKUME (paKkTamMu
WM TPUIUCIAIOT WX K CcBoeoOpasHbIM fopuandeckuMm dakrtam. Tak, B.B. lcakoB ormeuaer:
«FOpuanyaeckas pUKIUS TO3BOJISIET CYIIECTBEHHO YIIPOCTUTH CTPYKTYPY (PaKTUIECCKOTO COCTa-
Ba, CIIOCOOCTBYET SKOHOMUHU B IIPABOBOM PEryJIUPOBAHUE OOINECTBEHHBIX OTHOIIEHU». [4]

HpeBYMHHI/IH nMeeT JIeJI0 C BEPOATHOCTHBIMU KaTEropudMM, KOTOPBIM IIPUTACTCA 3HAYCHUE
,ZLGIZCTBHTGJ’H)HBIX, B TO BpeMd KaK IOpHUIMYECKad CI)I/IKHI/IH BbIJIa€T 3a ,ZLGfICTBI/ITeJIbHOG TO, 9TO
Ha CaMOM JeJjie MOzKeT OBITE JIOXKHBIM.

Takum obpazom, IPe3yMIITUBHOE TIPEJIIIOI0KEHNEe OTHOCUTEIbHO UCTUHHO, & (DUKTUBHOE T10-
JIOZKCHUE M3HAYAJIBHO JIOZKHO.

CoBpemMeHHasl 3aKOHOJATeIbHAsI TEXHHKa Poccum He IMO3BOJIIET YHTH OT HMCIOJIH30BAHUS
IOPUIMIECKUX TIPE3YMITIHNI U PUKIU JIJId PEryJTMpPOBaHUS YCKOPEHHO Pa3BUBAIONIUXCS O0IIe-
CTBEHHBIX OTHOIIEHUI B pa3HbIX cdepax.

Ha mam B3ryig, Ha ceroHsNIHUI JeHb Ha3pesia HeOOXOIUMOCTh (DOPMUPOBAHUSA TEOPETH-
YeCKHM ¥ IMPAKTUIEeCKU apryMEeHTUPOBAHHBIX CIIOCOOOB GOPHOBI ¢ PUKTUBHLIMU (haKTaMU, UILY-
IIIIMU Bpa3pe3 ¢ 3aKOHOM, KOJIMYECTBO KOTOPBIX B IIOC/IeTHEE BPEMS 3HAUUTEIbHO YBEJIUUYNIIOCH.
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