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B mpaBoBoil Ku3HM JI0O0T0 rocy1apcTBa nMeeT OOJIBITIOE, eCJIM He OCHOBOIIOJIAralolIee, 3Ha-
YeHue TPAJIUIUA U HallnoHa bHble oObivau. He crana uckiouenuem u Poccus. /la u ne morya
cTaTh, MO0 ee KyJIbTypa UYpe3BbIYaiiHO Oorara TPaUIMSAMU, 3aTPATUBAIOIIUME CaMble Pa3JIdy-
HbIE acCIIEKThl 4YeJIOBEUYECKON >KNU3HU. BO MHOT'MX IIPpaBOBBIX HOpMaX Ha JaHHOM HCTOPUYIECKOM
STare YyBCTBYETCH JIbIXaHUe TPaJIUIUOHAM3Ma. KpynHelmuii pyccKuii oJIMTUIecKuii (puJro-
cod coBpemennoctu A. C. [Tanapun nucanx: «HenaBuctb K rpexy u J0060Bb K OJIMKHEMY Kak
PEJIUTHO3HBIE TTPUHITUITBI PEMHTEPIIPETUPOBAHBI HAPOIHBIM CO3HAHUEM KaK IMPUHITUIILI TOCYIap-
CTBEHHUYECKHE, KaK JOMUHAHTA MOJTUTUICCKOI KyIbTypbi». 1| OTHOmEHIE 061ecTBa K BJIACTH
TaK 2K€ CTPOUTCA 6OJIbI_He Ha TpaJuIlMOHHOM (bYH,ZLaMeHTe, HeXKeJIn 9eM Ha CYyXOM CJIeJOBaHUN
npaBy. VI3Ha9aIbHO TIOHSTHE BJIACTU U IPABUTE/IST Y HAPOJIa aCCOIMUPOBAJIOCH C TTIOHATHEM Tero-
TO OOYKECTBEHHOTO, a MPABUTEh CUUTAJICA «ITOMa3aHHUKOM Boxbum». U 1o ceit 1eHb HApOs, ¢
BJIACTBIO OOBEJINHSET yKe IIPUBBIYHOE, TPAIUIINOHHOE BOCIIPUATUE CTATYCA IVIABBI TOCYIaPCTBA
HEKYIO CUMBOJIUKY. B TO BpeMmst KAk KOMMYHUCTHIECKOE ITPABUTEILCTBO, CTAPABIICECS U3KUTH
HO,ZLO6HO€ BOCIIpUATHE BJIaACTHU HAPOJIOM, BPA JIX BbI3bIBACT Yy HacCC/JICHUA KaKKWe-TO TeIlJIbIe 11e-
PEKUBAHUSI UM ACCOIHUAIINI C YE€M-TO, KayKyIIUMCsT POJTHBIM. 2]

CKBO3b B€Ka U CTOJIETUsI BOIIPOC POJIN TPAJUIUI B FeHe3nce MpaBa HEOHOKPATHO HHTEPe-
cosaJ uccienosareneit. Hanpumep, I'. @. [Mlepmenesuy nucasn: «Cdepa npuMenenns: mpaBoBbIX
00bIYaeB K I'PaXKJIAHCKUM OTHOIIEHUSAM BechMa obimupHa. KpecThsiHckas Macca U JI0 CUX TIOP,
HECMOTpsI Ha pa3pylienne 000COOJIABIUX €€ OOIMHHBIX Ha4aJI, MPOJOJIZKAET OCTaBaATHCH IO
,ZLGI;'ICTBI/IGM O6bI‘{HOFO IIpaBa B JeJaX, IIO/Je2KallliuX BEJOMCTBY BOJIOCTHBIX CYJI0B, — IIO BCEM
npejMeraM, a B JieJaxX, [MOJIBEeJIOMCTBEHHbBIM JPYIUM CyJlaM, — B MODsijiKe HACJIeJI0BaHus». |3
B macrogmee Bpems 3akononarenb B june ['paxkmanckoro Komekca P®, a uMmenno crarbu 5,
npusHaeT o0blYall Kak HCTOYHUK MIPaBa B CJIyUasx, Koraa 3mo Jormyctumo.[4] JTIoKkyMeHT yKas3bl-
BaeT, YTO OObIYaEeM MPU3HAETCI YCTONYINBO COBEPITIAEMOe OOJILITUMHU T'PYIIIIAMHE JIUIT, HAPOIAMU,
“JIEHAMY OJTHOW OPTaHU3aIuu U T.I1. JeHCTBUS, JayKe eCJIi OHU He 3aKPEeIJIEHbI 3aKOHOATE/HHO
KaK HOpMa TpaBa. TakuM o0pa3oM, MBI BUJINM, 9TO U COBPpEMEHHAs CHUCTeMa IpaBa OTHOCHUTCS
YBayKUTEJIbHO K TPAJIUINAM, Ha KOTOPBIX OHA KOTJIa-TO 06a3MpoBajach U B3POCIIA.

HekoTopblie coBpeMeHHbBIE yUeHbIE CUUTAIOT TPAJUIINIO, & €CJIU ObITH TOYHEe, ITPABOBOT 00bI-
Jaii OCHOBOIIOJIATAIOIIIM UCTOYHUKOM Tipasa.|5| Ilpu sToM cronT oTMeTnuTh, 9TO, B OTIMIHE OT
Poccun, riue paccMarpuBaeMblit UCTOYHUK MIpaBa, B CIydae TPOTUBOPEUUS C JICHCTBYIONIMM 3a-
KOHOJIATEJIbCTBOM He TOJIexKUT nmpuMenennto, Opannusa u ['epmanus Haieai0T 00bI4Yail 00Jb-
el IOPUJMICCKON CAJTON.

OjiHako BMecCTe C TeM MbI BUJIMM, YTO B IPEINPUHAMATETbCKAX TPABOOTHONIEHUSX TPA/IU-
U UMEIOT eJIBa Jin He IyiobasibHoe 3Hadenne. CUTyaIMs CKJIAIBIBACTCS TAK, 9TO CJICJIOBAHUE
TPaJUIUSM B OJIHUX OTPAC/IAX OJJHOIO MCTOYHUKA IIpaBa — HeIe/ieco00pa3Ho, U B TOXKE BpeMs,
B JIDYTUX — SBJIAETCA peasibHON HeoOXouMOCTbIo. TeM He MeHee, 9TO He BbI3bIBAE€T COMHEHUI
B BayKHOU POJIM TPAJIUIUI B TeHE3UCe POCCUUCKOIO MIpaBa U He yMaJisdeT UX 3HAYeHUs.
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[Ipaso wa Pycu osurerBopsiio coboil Boriomienne moHsaTus cipase yinBoctu. Hecity1aaitno
CJIOBA «IIPABO» U <IIPaB/la» B PYCCKOM $I3bIKe CHHOHUMUYHBI. DTO TOIKPEIIIeTCS U PeTUT -
o3HOI Tpajunueii, a Haposa na Pycu, B Poccuiickoit nmnepun u B Poccuiickoit @enepanun,
KaK M3BECTHO, OBLI M OCTaeTCs B JIOCTATOYHON Mepe BepytommM. HamparmmBaeTcss BBIBOJI, 9TO
pycckasi IpaBoBas TPAJIUINS UCXOIUT HE U3 OTPUIAHUS 1IPaBa, a MPU3HAHUS €ro STUIeCKON
CYIIIHOCTH.

B macrositiiee BpeMsi 1paBOBbIe TPAJUITUN MOXKHO YBUJIETH KaK B OPraHU3AIUUA TOCYIap-
CTBEHHOH BJIACTH, TaK W B 3aKOHOTBOPYECKOil jedrenbHocTH. CTpemieHue K (HhopMUPOBAHUIO
[PE3UJIEHTCKON PECITyOJIMKN O0bICHIETCs CJIOXKUBINENCS TTPABOBOM TpaJuIneil «CUILHON e/u-
HOBJIACTHON PYKH», O KOTOPOIl yKe ToBOpMIoch panee. CoBpeMeHHasl CHCTEMa CYI0yCTPONCTBA
caoxkuack ¢ yaerom ombita Cynebuoit pechopmbr 1864 1. u napojubix cyaos B nepuojg CCCP.[6]
Breiparkaercs 9T0 B HaJIUYIUU CyJla TPUCIZKHBIX. BCIIOMHUM O TOM, YTO TPaJUIUOHHOE Pa3du-
paTesbcTBO Jies Ha Pycm Bcerjia MpOUCXO/IMJIO MyOJUYHO, W PEIIeHne YacTO BBIHOCUJIOCH Ha
OCHOBAHWUH OOIIECTBEHHOIO MHEHWs, a HaKa3aHWeM CTAHOBUJIOCH, IOMUMO BCETO IIPOYEro, 00-
IIIECTBEHHOE TIOPUTIAHE.

[IpaBoBbie Tpajuun (HOPMUPYIOTCH BEKAME M TBEPJO 3aKPEILIAIOTCI B CO3HAHUE U CEPIIIAX
sojieit. OHM MPOXOJISIT CKBO3b UCTOPUIO U MOT'YT BBIPAXKATHCS B PA3/IMIHBIX NOCY/IaPCTBEHHO-
MPABOBBIX (opMax. 3aKOHOJATEh W Ha JIAHHOM STalle PAa3BUTUs MUCTOPUU U IpaBa yBarKaeT
1 YIUTHIBAET HAIMOHAJbHBIE PABOBBIE Tpajuiuu. VMeeTcs ocHOBaHWe HaIedAThCS, 9TO yIKe
B HeJIAJIEKOM OY/IyIIeM 9TO MO3BOJIUT CO3/JaTh TAKyi0 HOPMY IpaBa, cOOJIIOJIeHNEe KOTOPOl Oy-
JleT 00ecIeunBaThCAd HE TOJILKO MPUHYZKJIEHUEM, HO ¥ BHYTPEHHUM HPaBCTBEHHO-MOPAJIbHBIM
yOeKIeHneM KaKJI0ro B €€ HeOOXOIUMOCTU U CIIPABE/JINBOCTU.
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