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Yronosusiit kozeke (nasee - YK) Cormasnuctuaeckoii Peciybimku Boernam (naee - CPB)
BIIEPBLIE YCTaHaBJH/IBaeT, q9T0 CY6'beKTaMI/I HpeCTyn.HeHI/IfI ABJIAIOTCA KOMMEpYeCKHe opuamnie-
ckue Jjira. Kommepueckne opundecKue JINIa HeCcyT YTOJTOBHYIO OTBETCTBEHHOCTD 3a PsJL IIpe-
CTYILIEHHI U T0JijIezKaT yroJI0OBHOMY HaKaszaHMo. YToJsioBHBI Kojeke CPB Takyke ycranapiiu-
BaeT IeJIM HaKa3aHUsl He TOJIbKO JJIs (DUBUIECKUX JIUIl, HO U JJIsT KOMMEPUYECKUX IOPUITIECKIX
st Corsacao crarbe 31 Yrososroro konekca CBP: «Hakazanune 3akirodaercs He TOJILKO B Ka-
pe (bI/ISI/IquKI/IX 1 KOMMEPYCECKUX IOPUINYICCKUX JIMIL, COBEPHIIaIOIINX HpeCTyH.HeHI/IH7 HO 1 B IIO-
BBINIEHUH Y HUX OCBEJIOMJICHHOCTHU O COOJIIOCHUN 3aKOHA W TIPABUJI XKU3HU, B TPy ITPEK ICHUN
COBEPINEHUsST UMK HOBBIX IPECTYIICHH; TTPOCBEIICHUN JIIO/IeH, KOMMEPUYECKUX IOPUITICCKIX
JIUIL O HEOOXOAUMOCTH COBJIIOIATH 3aKOH, TIPEJLYIIPEXKJICHUN IPECTYITHOCTH U OOPLObI ¢ Heil» [4].
Kak BujiHO, BbeTHAMCKHMHU 3aKOHOJIATE/ISIMIA OIIPEJICICHbI CJIE/IYIOIIIE T/ HaKa3aHUs: 1) Ka-
pa GU3NIECKUX 1 KOMMEDUECKUX FOPHIMIeCKIX JIUIT; 2) UCIIPABICHNE U MIePEeBOCIIUTAHIE JIIOIel
U KOMMEPUYECKHUX FOPUJINIECKUX JIHIl, 3) HPeLylpesKIeHne COBEPIIEeHNsI HOBBIX MPeCTyILIeHM
(B TOM 4ncsie — obIIee U CIeruaJbHOe TPEIYIIPErK ICHIE).

HexkoTopble BbeTHAMCKHE YIeHbIE CAUTAIOT, 9TO TOT (PaKT, UTO 3aKOHOIATE/IN He PA3/Ie/IAI0T
11e/1b HaKa3aHUs Il OPUINIECKUX U (DUBUIECKUX JIHIL, SIBJISETCS OrpaHUIeHIeM JefCTBYIOIIe-
ro YToJIoBHOTO KojieKca. [loroMy [9ro 910 jBe coBepiiieHHO pasuble 00bekThl [3]. Ilesm Haka-
3aHNY 3a 3TU JBa 00bEeKTa TaKyKe HeOoOXOINMO YeTKO pas3/indaTb. JeTKoe olpejeseHne Iesei
HaKa3aHMU JIJIT KOMMePYECKNX I0PUINIECKUX JINI TaK»Ke ABJIZETCS OCHOBaHUEM JIjIsI pa3paboT-
KU 3aKOHOJIaTe/IeM BHUIOB HaKa3aHUIl M MHBIX HOPMATUBHBIX AKTOB O HAKA3aHUAX JIJIsi JAHHOTO
KOHKPETHOI'O O0HEKTA.

Bonpoc 0 mom, asasemces au «kapas» UEABIO Y20408H020 HAKA3AHUA, 00 CUT NOP 6bL3bLLEAEMN,
O0ALUWLOT UHMEPEC Y COBPEMEHHBLT BHLEMHAMCKUL YUEHbLL-KPUMUHarucmos. 1lonoxenus cra-
Teu 31 YrojoBHOro Kojiekca 2015 I. 3aCTaBISIOT MHOTUX YYEHBIX JlyMaTh, YTO Kapa SBJISETCS
nenbio Hakazanus. Jlyour Tyiter Muen yTBep:KiaeT, 9To: «Kapa — 3TO U IeJib HaKa3aHUsl, U
B TO K€ BPeMsl 9TO TaKKe CPEJICTBO JJIsd JOCTUKEHUS e/ UCIPABICHNAS U IIEePEBOCITMTAHIS»
[2]. Ha mamr B3ruisin, Kapa — 9TO He Iefh HAKA3aHUs, a CYIIHOCTb HAaKa3aHWsA. DTOT Xapak-
TEP BbIpazKacTCdA Yepe3 JIMIMIECHUE MJIN OI'PpaHUYCHHUEC IIpaB CbI/ISI/ILIeCKOFO njim KOMMEP4YIeCKOI'o
OPUINIECKOrO JINIIA.
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CpaBHHUTEIbHOE UCCICIOBAHNE TAKZKE TIOKA3BIBACT, UTO JIOATHI 110 BOIIPOCY O «Kape» U IEeIn
HAKA3aHUsI B COBPEMEHHOM BBETHAMCKOM YTOJIOBHOM IIPABE CXOJHBI C TEM, UTO MPOUCXO/IIO B
Coserckom Coroze nociie obnapogoBanuss Y K PCOCP 1960 r.

C ueavro ucnpasaenus u nepesocnumanus. Cormactuo cr. 75 YK CPB, kommepueckoe 1opu-
JINYIECKOE JIMIIO [TPU3HAETCsI COBEPINUBIINM IPECTYIIJIEHNE M HECET YTOJIOBHYIO OTBETCTBEHHOCTD
B CJIydasiX, KOrJIa: &) MPeCTYIJIEHHe COBEPIIEHO OT MMEHU KOMMEDPYECKOrO FOPUMIECKOTO JIki-
na; 6) OpecTyIIeHHe COBEPIIEHO B MHTEPecax KOMMEPUECKOTO FOPHIMYECKOrO JIMIA; B) Ipe-
CTYILICHUE COBEPIIEHO TI0 YKA3aHUIO0 OpraHa (aJIMUHUCTPAINI) KOMMEDYIECKOTO FOPHINIECKOTO
JIMIA WM B COOTBETCTBUU C PerieHneM (000peHneM) KOMMEPUIECKOro IPUANIecKOoro ura [4].

Hryen Txu Aubp XOHT BbIpazKaeT COMHEHHUE: MOXKET JI HAKA3aHWEe UCIPABUTH OCYKICHHOE
KOMMEPYECKOe JIUIO U IIePEBOCIUTATH JPYyroe KOMMepUecKoe opuanaeckoe jquio? 3] TToromy
YITO, B KOHIIE KOHIIOB, KOMMEPUYECKOe IOPHUIUICCKOE JIUIO HE SIBJISIETCS YKUBBIM CYIIECTBOM U HE
nMeeT MOo3HABATEeIbHOM crtocobHoCcTH. [lo9TOMY 11€/1h ITepeBoCInTaHMsT KOMMEPIECKUX FOPHTIIe-
CKUX JIUI] TPAKTUYICCKN HEBO3MOXKHA. ITO 00PA30BAHUE 3aKOHHOTO IIPE/ICTABUTEIIA, MEHEIZKePa,
U OIlepaTopa TOr0 KOMMEPYECKOTO IOPUIMIECKOTO JIUIA?

Lleav npedynpesicoenus npecmynaienuts (obuee u cneyuasvroe npedynpescienue) cuuma-
EMCA 0CHOBHOUT ULABIO HAKA3AHUA 8 Y200068HOM npase. HakazaHue nrpaer BaykKHYIO POJIb B MH/IU-
BUJIyaJILHON MTPOMUIAKTHKE, TTPEIYIPEKIEHNN KOMMEPYECKUX IOPUINIECKUX JIUI[ OT MPOJI0JI-
JKEHUST TIPECTYITHBIX JIeHCTBUI U TPEIyTPEKIeHIN U OTPAHNYIEHNN X BO3MOXKHOCTHU U YCJIOBHIA
coBepIIeHus pecTyIieanii B Oyymiem. O 1ejin CrenuaabHOro MPEJyIPeXKJICHNsT TaKKe SCHO
CBUJIETEILCTBYET TOT (DAKT, 9TO BLETHAMCKIE 3aKOHO/IATE/N MIPEIyCMATPUBAIOT CYPOBbIE HAKa-
3aHMs, KOTOPbIE HEIIOCPEJCTBEHHO YIPOXKAIOT JEATETbHOCTU KOMMEPUYECKUX IOPUINIECKUX JINII,
TaKye KaK: IPUOCTAHOBJIEHUE JIeSITEIbHOCTH Ha OIIPEJIE/IEHHBIN CPOK; MOCTOSTHHOE TTPUOCTAHOB-
JIEHUE JIesITeIbHOCTH.

Yro xe KacaeTcs 00INEro MpeIynpekKICHIs, TO Mbl TAKZXKE CKEIITHIeCKH OTHOCUMCS K 9TOMN
e/ Hakasanusi. MoryT Jin Haka3aHUs I KOMMEDUYECKUX OPTaHM3AIUi «ITPOCBEIIEHUN KOM-
MEPYECKUX FOPUINIECKUX JIUI O HEOOXOUMOCTH CODJTIONATD 3aKOH, IIPEIYTIPEKICHIN TPECTYTI-
HOCTH 1 OOPBOBI ¢ HEW?!»

Kpome mozo, yeav soccmanosaerus couuarsvmoti Cnpaseiiusocmu YnomMuHaGemecs MHo2UMU
svemmnamckumu ywenvmu. CrpaseyinBo takxke ormedaer Junb Twhern Boer, dro nenb nHaka-
BaHUs - MPEXKJE BCEIO0 BOCCTAHOBUTH CIIPABEJIMBOCTD M MAKCUMAJHHO BOCCTAHOBUTD IpaBa 1
[EHHOCTH, KOTOPbIe ObLIM HapyIleHbl npectynaukaMu [5]. OHaKO Ta TOYKa 3peHus He MOJI-
JepxkuBaeTcd 3akonojareamu. [lo muenuro wns Ban Kys, «Hakazanume g KOMMEPYECKUX
IOPUINIECKUX JIUI[ B OCHOBHOM HAIIPABJIEHO Ha CO3JaHWe OU3HEC-CPeJbl JIJI 3I0POBOH KOH-
KYPEHIINHN MeKJy CeKTopaMu SKOHOMUKW» [1|. Dra 1mesb obecriednBaer IPUHIUI PABEHCTBA B
yToJI0BHOM TipaBe. [lyTem npumMenerus Mep HAKa3aHUsSg K KOMMEDUECKUM IOPUITIECKUAM JIUIAM,
COBEPIIAIOIINM TPECTYILICHIS, BOCCTAHABIMBAETCS COIUAJIbHAS CIIPABE/JTHBOCTD.

Uccnenoanue testeit Haka3aHus /1 KOMMEPYECKUX IOPUIMIECKUX JIUIL, COBEPIIAIONINX TIPe-
crymeans B YK CPB, nmosBossier cuenars HEKOTOPhIE BBIBOJIBL:

Bo-mepBrix, cienyer pasiumdarh Men HaKa3aHUs JIA (DU3HIECKUX JIUI U JIJIT KOMMepUe-
CKUX IOPUIMIECKUX JIUI. JeTKoe olpejie/ieHue 1e/in HaKa3aHus IIOMOraeT 3aKOHOIATE 0 NMEeTh
OCHOBY J1JIsI TIOCTPOEHUSI CUCTEMbI U BUJIOB HAKA3aHUI, TTOAXOAANINX 1 IDDEKTUBHBIX /TSI KarK-
IIOT'0 OO'BEKTA.

Bo-BTOpBIX, Kapa He ABJISIeTCs MEeTbI0 HAKA3aHUSI.

B-tperbux, B Ie/sX MEpPeBOCIINTAHUS W UCIIPABJIEHUsT KOMMEPYECKUX FOPUINIECKUX JIHI,
a TaKXKe B IEJAX CIEIUATIBHOTO TPELYIPEXKICHUS I 9TOr0 00beKTa HEOOXOAUMO MPOBECTH
JIOTIOJIHUTEJIbHBIE UCCJIeIOBAHUS T€OPUU U MPAKTUKU JIJI YTOUHEHUS.

B-ueTBepThIX, BOCCTAHOBJICHHE COIUAJILHON CIPABEJINBOCTA MOYKHO PaCCMATPUBATHL KakK
1IeJTb HAKA3aHUS JIJIs KOMMEDUECKUX IOPUIMIECKUX JIUIT, COBEPIIAIONINX TPECTYIICHUS.
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