OJIMMITNA JA IHKOJIbBHUKOB «JIOMOHOCOB»
[TPO®UJIb ITTPABO

OT1OopouHBIH Tan
3aganus (10-11 knaccer)

3ananue 1. Ilpeocmasvme cede, umo nwou 6 Oyoyuiem 2ay00Ko
pazouaposanuce 6 uoee npae u c60000 uen06eKa 6 mom euoe, 8 KOMmopom OHu
cooepicamces 6 HACHOAUee 6PeMs 6 OCHOBHBIX UCHOYHUKAX MEHCOYHAPOOHO20
(nyonuunozo) npasa u Koncmumyyuax muocux cmpan mupa (6 mom qucne u 6
Koncmumyyuu P®). Henonamno kem u Koz20a énepevie 0vlia 6bICKA3aHa uoes
0 Hecoomeemcmeuu npae U ce60000 uen08eKA €20 eCMmeCmeEeHHbIM
nompedoHocmaAmM u Kauecmeam (Komopwvie mpeoyiom NPUHAHUA U 3AUUMbL CO
CHOPOHBL 20Cy0apcmea). Ho IMa Uoesl NOJIYYUna n000EPHCKY 6 WUPOKUX C10AX
Hacenenusa u npuodpena coux AKMUEHHIX CHOPOHHUKOB, 8 MOM HUCe cpedu
00uwecmeeHHbIX deameneil u oelcmeyrwuiux norumuxos. Taxk, nanpumep, uoes
dopmanvnozo pasencmea npeobpazosvieanacey ¢ QopmanvHoe HepageHCHBo,
Ymo 6noJHe eCMmeCmEEeHHO C HMOYKU 3PEeHUsA OAHHBIX  «NPABOGHIX
PEBONIOUUOHEPOBY, NOMOMY UMO TI00U 8000ULe-mO pasnvle U 00beKmMueHo (no
C60UM RPUPOOHBIM KA4ecmeam u COUUAIbHOMY NON0NHCEHUI0) HEPAGHbL NO
OMHOWERUIO OPY2 K Opy2y, C1e006aMeNIbHO, UMEHHO IMO HEPAGEHCMEO CIOUM
capanmupoeamsv u 3auwjuuiams. Ilpagy na scusnv npomueonocmasunu «ooee
ecmecmeennoe) npaeo Ha CMepmb, NOMOMY UMO JCU3Hb HUel08eKa
3auiuuiaemca 20cyoapcmeom 6eComMa yCao06HO U JTUMWUMBCA €€ MOIHCHO 6 10001
MOMeHm, a 2apaHmuu  OOCHMOUHOU CcMepmu ¢ npeoocmasieHuem
603MOMCHOCHMU, HANpUMEDP, CAMOCHOAMENbHO20 6blOOpa chnocoda yxooa u3
HCU3HU, 20pazoo oonee axkmyanwvuvl. Ilpagy mna ce0000y u JaUUHYIO
HEeNnPUKOCHOBEHHOCHIb NPOMUGONOCHMAGUIU NPABO HA HECE0000y U JTUYHYIO
«NPUKOCHOBEHHOCHIb), NOMOMY UYMO 6 COBPEMEHHOM Mupe pasymHee
3auiuuiams OCO3HAHHBLIL 6bIOOP Uel06eKaA 6 B0NPOCcaAx ceoell ce0H00bl UIU
Hece0000bl, 3auiunmsl OM HACUTbCHEEHHBIX AKMOE UIU HA0OOPOm.

Apeymenmuposano omeemvme na ciedyrujue eonpocwvl: Cywecmeyem iu
I0puUOUYecKas 603MONCHOCHb 6ONJIOMUMb (6blpa3ums) OAHHblEe UOeU 6 meKcme
Koncmumyyuu Poccuu? Kaxue nocieocmeus noejiekym 3a co6oil OaHHble
uoeu, eciu, NPEONONONHCUMb, YMO OHU 6CE-MAKU HAUOYmM C60€ 6blpajrceHue
(6yoym eonnouiennl) ¢ poccuiickoit Koncmumyuyuu?

OrBer: B 3amaHum BbIpaXeHbl 3 UAEH, KOTOPbIE pPacXOIsATCs C
noyioxkeHussMA KoHetutyruu Poccuu 1 MeXTyHApOIHBIX JTOKYMEHTOB O IpaBax
yeJIoBeKa.

1. «Hoes_chopmanvrnoco pasencmea npeobpazosvieanacs 8 hopmaibHoe
HepaseHcmeo, YTO BIIOJHE €CTECTBEHHO C TOYKH 3pPEHUS JaHHBIX «IPaBOBBIX
PEBOIOIIMOHEPOB», TTOTOMY YTO JIFOJW BOOOIIE-TO pa3Hble U OOBEKTUBHO (110
CBOMM TIPHPOAHBIM KavyeCTBaM U COIHMAIBHOMY TIOJIO)KCHHIO) HEPaBHBI 110




OTHONIICHHUIO APYTr K JPYyTy, CIEIOBATEIbHO, MUMEHHO 3TO HEPABEHCTBO CTOMUT
TapaHTHPOBATH U 3AIUIIATHY.

2. «lIpasy Ha _dicu3nb _npomueonocmasuiu__«boiee ecmecmeeHHoe)
npaso Ha cmepms, TOTOMY YTO >KM3Hb YEJOBEKA 3alllMINACTCS TOCYAapCTBOM
BECbMa YCJIOBHO M JINIIUTHCSA €€ MOXKHO B JIFOOOW MOMEHT, a 2apanmuy JTOCTOMHON
CMEPTH C TPEJOCTABICHHEM BO3MOXXHOCTH, HAIMPUMED, CAMOCIMOAMENbHO20
8blOOpa_ cnocoba Yxo0a U3z HCusHu, 20pazo0o bouee aKmyaibHbly.

3. «[Ipasy Ha 60000y u JUYHYIO HEeNnpUKOCHOBEHHOCHb
NPOMUBONOCMABUIL_NPAGO _HA__Hec80000V U JUYHVIO «NPUKOCHOBEHHOCHIbY,
MIOTOMY 4YTO B COBPEMEHHOM MHpPE pa3yMHEE 3alllMIaTh OCO3HAHHBIM BBIOOP
YelloBeKa B BOMpOCaX CBOCH CBOOOJBI WM HECBOOOJBI, 3aIlUTBI  OT
HACHJILCTBEHHBIX aKTOB HJIM HA000POTY.

o Cywecmsyem 1y 10pUOUYECKAsl — BO3MOJNCHOCMb  GONJIOMUMD
(6vipasums) Oannsie udeu 6 mexkcme Koncmumyyuu Poccuu?

OTBeT Ha BOIIPOC:

B Bompoce noapa3zymeBaroTCs CIeAyONUe HIEH:

1.hopmanvroe pasencmeo npeobpazosams 8 popmaibHOe HEPABEHCHEBO,

2. npaso Ha J*CU3Hb 3aMeHUmMb npasom Ha cmepms (Cys Mo GopMyIHpPOBKE
3aJlaHds TOJI MPaBOM Ha CMEpPTh HMMEETCS B BHUJIY BO3MOXKHOCTh 4YEJIOBEKa
CaMOCTOATENILHOTO BBIOpaTh CMoco0 yXoJa W3 KU3HHU, KOTOPYIO JIOJDKHO
rapaHTUPOBATh TOCYIAPCTBO),

3.npasy Ha c60600y U TUUHYIO HENPUKOCHOBEHHOCHb NPOMUBONOCMABUNb
npago Ha Hec80000y U TUYHYIO NPUKOCHOBEHHOCHD.

IOpuanueckoli BO3MOXKHOCTH  BBIPA3WTh JAHHBIE MJEA B  TEKCTE
nercrByromed Koncturynmun PO wem, ecam TONBKO HE TOABEPIHYTH €€
nepecmompy, TO €CTb, - IPUHATH HOBYI0 KoHCTUTY1IHMIO.

B nocnemnem cnydae mnpemsiaraéMble «PEBOJIOLMOHEPAMHM» HW3MEHEHUS
OynyT BHOCUTBhCS B riaBy 2 KOHCTUTYLMHM, a UMEHHO: B 4YacTh | crarbu 19
Konctutynuu («Bce paBHBI IEpell 3aKOHOM U CyJIoM»), B 4acTb | crtatbu 20
(«KaXIIbI MMEET MPaBO Ha KU3HbY»), B yacTh 1 crarbu 22 («mpaBo Ha cBOOOAY U
JUYHYIO0 HEPUKOCHOBEHHOCTH ).

[lepeuncieHHbIE TOJNIOKEHUS MOXHO H3MEHUTH TOJIBKO B pPeE3yJibTaTe
nepecmoTpa KoHCTUTY1IMH, TTOCKOJIBKY COTJIACHO cTaThe 135 BHECeHHE W3MEHEHUM
B mnoiokeHuss rnaB 1,2 w9 KOHCTUTYLMM OCYHIECTBISAIOTCA B TOPSAKE
nepecmoTpa. Mexay TeM, MpaBuUiia NEPECMOTPA, IPEAYCMOTPEHHBIE YIIOMSHYTOU
cratbeit KoncTuTynuu, mnpenmnosnarator co3biB KonctutynnonHoro CoOpanus,
KOTOopoe 100 MmoATBepKAaeT Hem3MeHHOCTh Konctutynuu, nmubo pa3padarbiBaeT
npoekT HoBoW. KoHctutynmonHoe CoOpanue MOXET ObITh  CO3BAaHO
UCKJIIOUUTEIILHO Ha OCHOBE (hellepaibHOTO KOHCTUTYIIMOHHOTO 3aKOHA, KOTOPbIN
JI0 CHUX IOp HE NPHUHAT. JMO nepeoe Npenimcmeue Ha nymu K Nnepecmompy
Kouncmumyyuu.

Kpome Toro, Ba;xHO UMETH B BUAY, YTO €CIU «PEBOJIOLMOHEPHD 3ayMaIOT
u3MeHUTh B KOHCTUTYIIMM TOJIBKO YKa3aHHBIE TPHU TOJOXKEHUS, TO 3TO Oyner




IPOTUBOPEUYUTH JIPYTUM €€ CTaThsiM, B OCOOEHHOCTH - 4acTu 2 cratbu 16 (rme
YCTaHOBJICHO, YTO HUKAKHUE MOJ0KeHU KOHCTUTYIMY HE NOJKHBI IPOTUBOPEUYNTD
OCHOBaM KOHCTUTYIMOHHOTO cTposi Poccun). To ecTh mojiokeHusiM epBOM Ti1aBbl
Koncturynuu. A  pedopmupyemble cTaThl THaBbl 2 OYEBHAHO OyAyT
IIPOTUBOPEYUTh OCHOBAM KOHCTUTYLMOHHOIO CTposi. B dactHOoCcTM - cTathe 2
KoHcTuTynumu, rie yka3aHo, YTO YEJIOBEK, €ro mnpaBa W CBOOOIBI SIBIIAIOTCS
BBICIICH IIEHHOCTBbIO, a NpHU3HAHHE, COOJIIOJICHWE W 3alluTa MpaB U CBOOOJ
4eJI0BeKa M IpakAaHWHa— OOA3aHHOCTh rOCYyAapCTBa. B 3T0i1 CBSI3M BaXXKHO
IIPUHATH BO BHUMAaHHE, YTO cOo3JaTeas MU KOHCTUTYIIMM UMENNCHh B BULY UMEHHO
me npasa u c60600vl, Komopwvie Yoce cooepxcamcsi 6 Koncmumyyuu u
MEXIYHAPOAHBIX JIOKYMEHTax O IIpaBax 4YeJIOBEKa, a HE HW3MCHCHHbBIC
«PEBOJIIOLIMOHEPAMU» «IIpaBa HA000pOT». MOXKHO, KOHEYHO, BOOOpa3uTh, 4TO
OPEUIOKEHHBIH  IEPEYeHb «KOHTP-IpaB» OyAeT BKIOYEH B TEKCT HOBOMU
KoHCTUTYIIMM, W TIEpBYIO TIJaBYy TOXE IIOABEPrHYT IEPECMOTPY, HO TOraa
JEUCTBUS «PEBOJIOLIMOHEPOBY» NpUBEAYT K KOH(QIUKTY HOpM KoHcTHTynnu
Poccun ¢ HOpMaMu MEXIyHapOJHOrO IpaBa, 00s3aTENbCTBA IO COOJIIOJICHHUIO
koTopbix Poccus npunsina Ha ceOs.

o Kakue nocneocmesus nosnexym oaumvie uoeu, eciu npeononoNCums,
Ymo oMU HaAUdym ceoe gvlpadiceHue 8 poccutickot Koncmumyyuu?

OTtBeT Ha Bonpoc:

1. BO3HUKHYT NPOTUBOPEUHST MEXKAY MOJOKEHUSIMU TiaBbl 1 «OCHOBBI
KOHCTUTYLIMIOHHOTO  CTpPOsi» U IJIaBbl 2, HOPMBI KOTOPOM TOMEHSIN
«PEBOIOLUOHEPBD» (00 ITOM yke ObUIO CKa3aHO B OTBETE Ha IMEPBBIA BOIPOC
3a7aHUs).

2. B rnaBe 2, ecnum «peBOJIIOLIUOHEPHD) HE U3MEHSAT €€ COAEp KaHue,
MPUBES €0 B COOTBETCTBUE C BBEJACHHBIMHU «KOHTP-IIPABAMMU», TAKKE MOSBATCS
IIPOTUBOPEYHS MEKIY CTaThIMH. Tak, B 4aCTHOCTH, CTaTbel 17, yCTaHOBJIEHO, UTO
B Poccuiickoii ®enepauuy NpHU3HAIOTCS U TapaHTUPYIOTCS MpaBa U CBOOOJIBI
YyeJoBeKa M TpaKJaHWHA COTJIACHO OOIIENpPU3HAHHBIM TMPUHIIMIIAM W HOpPMaM
MEXIYHApOJHOTO MpaBa (KOHTp-TIpaBa MM MPOTUBOPEYAT), OCHOBHBIE MpaBa M
CBOOOJIBI YEJIOBEKA HEOTUYYXKJAEMbl W TPHUHAAJEKAT KAXKIOMY OT POXKICHHUS
(KOHTp-TIpaBa HApPYIIAIOT JAaHHBIA MPUHIINI); OCYIIECTBICHUE TpaB U CBOOOJ
YeJioBeKa W TpakJlaHWHA HE JOJHKHO HapyliaTh MpaBa M CBOOOJBI JAPYTUX JIUIL
(ecnu KOHTp-TIpaBa OyIyT UCIOJIB30BAHBI, TO TAKOTO pOja HAPYIICHUS BOSHUKHYT,
K TIpUMEpPY — popmanivHoe HepaseHCmeo — 00S3aTeNIbHO HAPYIIUT MpaBa JAPYTHUX
JIULI).

3. bynyt wapymensl yacth 1 w 2 crarbum 55, yCTaHOBMBILIEH, 4YTO
nepeuncienue B Koncruryuuu Poccuiickoit denepaiiiu OCHOBHBIX MPaB U CBOOO/T
HE JIOJHDKHO TOJIKOBATHCS KaK ompuyanue uiu ymaieHue IPpyrux oOuenpu3HaHHbIX
npaB ¥ cBOOOJ YeloBeKa M rpaxaanuHa. [locneanee HEMpeMEHHO MPOU3OUIET B
pe3ynbTare MOSABJICHUS «KOHTP-TIpaB». B TOW ke cTaTbe yCTAHOBJIEHO, YTO B
Poccuiickoit ®denepanyu HE OKHBI HM3[aBaThCS 3aKOHBI, OTMEHSIOIIME WJIN
yMaJISIoONMe MpaBa M CBOOOABI uYelOoBeKa W rpaxknaHuHa. OIHAKO TEPECMOTP




KoHcTuTyuu M BKIIIOUEHHE B HEE «IIpaB HA0OOPOT» CTaHET aKTOM OTMEHBI U
YMQJICHUS MHOTHUX KOHCTUTYLIMOHHBIX IPAB.

4, Kpome TOro BO3HMKHYT NMPOTHBOPEUHS MEXKIY «KOHTP-TIpaBaMm» M
EBpomnelickoii KOHBEHITUEH O 3allIUTe IIpaB YeaoBeka U 0CHOBHBIX ¢cB0Oo 1 (EKIIY -
npunasata B Pume 04.11.1950, parudummpoBana u nerictByet B Poccun ¢ mapra
1998 rona).

Ecmu nonyctuts, uro n3 KoHcTuTymy B pe3yJsibTaTe NepecMoTpa yCTPAHSAT
MOJIOKEHUSI O TOM, YTO OOIIETPU3HAHHBIE TPUHIIUIIBI U HOPMbBI MEXIYHAPOIHOTO
MpaBa, a TaKKe MEXAyHapOJHbIE NOTOBOpHI Poccuiickoil Denepanuu sBISIOTCS
COCTaBHOM YacThIO €€ MpaBoBOi cucTeMbl (4. 4 crarbu 15), To neiictBue EKITY
COXPAHUTCSI HA TEPPUTOPHUM HAIIEH CTpaHbl JO MOMEHTA JICHOHCAIIUU JOKYMEHTA.
N naxe, ecnu Poccust aeHoHcupoBaia Obl 3Ty KOHBEHIIMIO, TO COTJIACHO 4acTH 2
cratbe 58 EKIIY Takoe pemieHue He 0cBOOOAMIO Obl CTpaHy OT 00S3aTENLCTB B
OTHOILIEHUH JIFOOOTO AEHCTBUS, COBEPIIECHO TOCYAapCTBOM 10 NaThl BCTYIUICHUS
JICHOHCAIIUH B CHITY.

Hensiii psig Hopm EKIIY Haxogutcss B mpsiMOM NPOTHUBOPEYUU C «KOHTP-
MpaBaMm» IO MPEANOJIOKEHUIO, BHECEHHBIMHU B KoHCTHTY1IMIO.

B uvactHOoCTH, paBo Ha ku3Hb (cTaThs 2 KoHBeHIMM) OyAeT HAXOIUTHCS B
MPOTUBOPEUYNHN C «IIPAaBOM Ha CMepTh». KOHBEHIHS YCTaHOBWJIA, YTO IMPABO
KOXJIOro JHUIa Ha XKU3Hb OXpaHsercs 3akoHOM. HukTo He MoxeT ObITh
YMBILIJICHHO JIMIIECH >KU3HU MHAue KakK BO WCIIOJIHEHHE CMEPTHOrO MPUIOBODA,
BBIHECEHHOI'O CYJOM 3a COBEpIICHUE IPECTYIUIEHUs, B OTHOLIEHUH KOTOPOIO
3aKOHOM TNIPEAYCMOTPEHO TaKoe Haka3aHue. B uwactm 2 TOH XKe CTaThu
MPEIYyCMOTPEHO, YTO JIMIIEHUE >XU3HU HE PacCMaTpUBACTCS KaK HapylLICHUE
HACTOSIIENM CTAaTbU, TOJBKO B CIy4dasX, KOrJa OHO SBIBIETCA PE3yJbTaTOM
a0COIOTHO HEOOXOJMMOT0 MPUMEHEHMsI CWJIBL: JIJISl 3alllUThl JIFOOOTO JIMIa OT
MPOTHUBOMNPABHOTO HACWIIMS; I OCYLIECTBICHUS 3aKOHHOTO 3aJIEp)KaHUA WIIH
npefoTBpalleHus mnodera Juia, 3aKJIYEHHOTO TMO0JI CTPaXKy Ha 3aKOHHBIX
OCHOBAHUSX; JJI TMOJABJICHHS, B COOTBETCTBUU C 3aKOHOM, OYHTa WJIM MSTEXa.
[lepedeHbp ATHUX WCKIOUEHUW — 3aKpbIThId. [lpu smom npaso Ha IHCU3HW,
eapaumupyemoe  Komneenyueii, He npeononazaem B803MONCHOCMU  8blOOpA
yenogekom cnocoba yxooa u3 ocuzHu. locymapcTBa, TOJNUCABIIME U
paTu(UIIUpPOBaBIINE KOHBEHIUIO, 0053VI0MCA Npeodocmasums 2apaHmuu 0Jis
JHCU3HU, a He OJif1 YX00d U3 Hee, YTO SIBHO MPOTHUBOPEUUT 3aMBICITY peopMaToOpoB
I10 IIPEIOCTABJIEHUIO ITPaBa Ha CMEPT.

«IIpaBo Ha HecBOOOAY W JUYHYIO NPUKOCHOBEHHOCTHY», H300pPETEHHOE
pedopMaropaMu, HaXOIUTCS B POTHBOpeunn co cratbeil 5 KonBenmuu «IIpaBo
Ha CBOOOJy W JIMYHYIO HETPUKOCHOBEHHOCTH», YCTAHOBMBIICH MPEAETBI IS
WHTEPBEHIIMN TOCYJapcTBa B 00JIaCTh CBOOOABI U JIMYHOW HEMPUKOCHOBEHHOCTH
yeigoBeka. CoriacHo 4yactTd | HJAHHOW CTaTbU HUKTO HE MOJXKET OBITH JIUIIEH
CBOOO/IbI MHAYE KaK B 3aKPHITOM MEPEUHE CIydacB, MIOMMEHOBAHHBIX B CTaThe U B
MOPSAJIKE, YCTAHOBJIEHHOM 3aKOHOM.

«IIceBmo-mpaBo» Ha HEPABEHCTBO, MPUIYMAHHOE «PEBOJIOIUOHEPAMI)
MPUBEAET K HapylIeHUto ctatbu 14 KoHBeHIIMHM, 3aNpeliarone TUCKPUMUHALUIO
M0 MPU3HAKY 10J1a, Pachl, [IBETA KOXKH, A3bIKa, PEJIUTUU, TTOJTUTUUECKAX WM UHBIX



yOeXKICHU, HallMOHAJIBHOTO W COLIMATIbHOTO MIPOUCXOKICHHUS,
MPUHAJIE)KHOCTA K HAIMOHAJIBHBIM  MEHBIIMHCTBAM,  HWMYILIECTBEHHOIO
MOJIOKEHUS, POXKICHHS WU 110 JIFOOBIM MHBIM IPU3HAKAM.

Bce »tm pedopmbl B uTOre MNpUBEAYT K HapyLIEHUIO 3allpeTa
37I0ynOTpeOJICHUsI MpaBaMU, yCTaHOBJIEHHOTro cratheil 17 KoHBeHluu, KoTOpas
IJIACUT: HUYTO B HACTOsIIE KOHBEHIIMN HE MOKET TOJIKOBAThCA KaK O3HAYaIoIIIee,
yT0 Kakoe-mubo ['ocymapcTBo, Kakas-mubO Tpymia JIMI WIH Kakoe-TH0Oo JHUIo
UMEET MPaBO 3aHUMATHCS KaKOW Obl TO HU OBLIO JEATEIbHOCTHIO WM COBEpIIATh
Kakue Obl TO HU OBbLIO JIEWCTBUSI, HAIIPaBJICHHBIC HA YIIpa3HEHUE TIPaB U CBOOO/I,
MPU3HAHHBIX B HacTose KoHBeHIMM, UM Ha UX OrpaHUYeHue B OObIIeH Mepe,
4YeM 3TO MmpenycMarpuBaeTcs B KoHBeHIINY.

Kpome Toro, BBeieHUE «KOHTp-IIpaB» B KOHCTUTYLHIO CTAHET UCTOYHUKOM
*ano0 Ha HapyIIEHUS pEIICHUSIMH TOCYJapCTBEHHBIX OpraHoB Poccuiickoi
Oepneparuun (cynoB) mnonoxkeHudd Kousenimuu. CootBerctBeHHo - ECIIY
(EBpomnetickniit Cyn no IlpaBam YenoBeka), 00ecleUMBAIOIIMNA 3alIUTYy HOPM
KonBeHnu, Hen30€XHO OyAeT NPUHUMATh MOCTAHOBJIEHUS MPEAIoJaratonme
CIIpaBEJIMBBIE KOMIIEHCAIIMM TIpaxaaHaM Poccum 3a HapymieHue 1pas,
rapantupyembix Konsenuueii (ct. 46).

CornacHo pmanHoO#l ctathe, eciu Cyna OOBSBISIET, YTO HUMEIO MECTO
HapymieHue KonBennuu wim IIpoTOKOJIOB K HEW, a BHYTpeHHee IpaBo Poccum
JOIIyCKA€T BO3MOXHOCTb JIMIIb YaCTUYHOI'O YCTPAHEHHUs IIOCIEACTBUM 3TOrO
HapymeHus, To CyJoM MOXET OBbITh NMPUCYXJCHA CIpaBEeAJIMBasi KOMIICHCAIIUIO
norepneBmied cropone. Ilpuuem, Poccusa pomkHa Oyner HCHONHATH B
00513aTeILHOM IOPSAJIKE OKOHYATEIbHbIE TOcTaHOBIeHUs CyJia 1o JrodoMy ey, B
KOTOPOM OHa SIBJIAETCS CTOPOHOM. Eciu ke OHa 3TOro He CIenaer, TO COIJIaCHO
yactu 4 Toil xe ctatbu Komurer MunuctpoB CoBera EBponbl MOXET HNPHUHSTH
pelIeHre O TPUMEHEHUE MEpP, KOTOpble AOJKHBI MOOYIUTh K HCIOIHEHHUIO
pemennii ECITY (nanmpumep, mrpada) B otHomenuu Poccun.

B 31Ol CBSI3U CTOMT TaKK€ OTMETHUTh, YTO €CIIA «PEBOJIOLMOHEPHD) HE
M3MEHAT cTaThio 79 neiictByromer Koncturyuuu Poccuu, rjie yCTaHOBJIEHO, YTO
pelIeHnsT MEXTOCYJAapCTBEHHBIX OPTraHOB, NPUHATBIE HA OCHOBAHUU IOJOKEHUU
MEXIYHApPOIHbIX J0roBopoB Poccuiickoin dPenepanini B HMX HMCTOJIKOBAHUH,
npotuBopevamieM Konctutynmn Poccmiickonn  ®@enepanuu, HE  MOIJIEkKAT
ucnioninennio B Poccuiickoit deneparnuu, TO yka3aHHas CTaThsi 00ECIIEYUT UM
BO3MOXXKHOCTb  HemcnonaHeHus mnocrtanoBiaenuii ECIIY, Haxogsmumxcsa B
IPOTUBOPEUNHN C «ICEBAO-NpaBaMmu». HeucrosHeHue TaHHBIX NOCTAHOBJIECHUU
MOKET OBITh PACIEHEHO MEXIYHApOJIHBIM COOOIIECTBOM HE TOJBKO  Kak
npotuBocTtosinue ECITY, HO u Bcell €BpOINEMCKON CcUCTeME MpaB YeIOBEKa,
ocHoBanHoM Ha EKIIY.

Kpome Toro, kak wu3BecTHO, cTaThd 26 BEHCKONW KOHBEHIMM O IIpaBe
MEXIyHAPOAHBIX 10TOBOPOB (IIpunsama 23 mas 1969 2ooa) npedycmompena, umo
KOKJIBIA JTeUCTBYIOMUNA oroBop (a 3HauuT u KoHBeHIus) oOs3aresieH i ero
YYaCTHUKOB (CIEoBaTeNbHO — U Jjid Poccuu) U JOJKEH UMH JTOOPOCOBECTHO
BBINIOHATHCS. [Ipn 3TOM, cornmacHo crarbe 27 ToW xe€ KOHBEHUMH yYacTHUK HE
MOXET CChUIATBCS Ha IIOJIOXKEHUS CBOEr0 BHYTPEHHErO0 MpaBa B KAadyeCTBE



ONpaBllaHUs JJI HEBBINOJHEHUS UM JoroBopa. OJHAKO YKa3aHHOE MPABUIIO
JEUCTBYET C y4eTOM cTaThbu 46, TJie ONPENEIeHO YTO TOCYJapCTBO HE BIIPaBe
CChUIATHCA Ha TO 0OCTOATENBCTBO, YTO €r0 COIVIACHE HA 00SA3aTENbHOCTD JUJISl HETO
JIOTOBOpa OBLJIO BBIPAKEHO B HAPYIIEHWHW TOTO WM HMHOTO TOJOXEHHUS €ro
BHYTPEHHETO IpaBa, KAaCaIOMIErocsi KOMIIETEHIIMH 3aKJ04aTh JOTOBOPBI, KaK Ha
OCHOBAHME HENECHCTBUTEIBHOCTU €0 COIIACHS, €CJIH TOJIbKO JaHHOE HapylICHHUE
He ObUTO SIBHBIM M HE KacaJloCh HOPMBI €ro BHYTPEHHETO IMpaBa 0CO00 Ba)KHOTO
3HaueHUA. SIBHBIM MPU3HAETCS TaKOe HapylUIeHHE, KOTOpoe OyneT OOBbEKTHUBHO
OYEBMJIHBIM Il JIIOOOTO TOCyAapcTBa, JACHCTBYIOUIETO B 93TOM  BOMNPOCE
0OPOCOBECTHO U B COOTBETCTBUM C OOBIYHOM MPAKTUKOM.

YyactHuku Onumnuaasl B CBOEM OTBET MOTYT MPEACTaBUTh U APYTYIO
MO3UIIMI0O [0 BOMNPOCY COOTHOIICHHUS «IIpaB HAoOOpOT» C HOpPMamu
MEXIYHApOJHOTO TIpaBa M BCEH CHUCTEMOM €BpPONEHCKHX MPABOBBIX H
TYMaHUTAPHBIX [IeHHOCTeW. [Ipy BIOJHE BOBMOXKHO UCXOJUTh U3 TOTO, YTO TAKOTO
IPOTUBOPEYHS MU HE OyAeT BOBCE JIMOO OHO OYyAET HE CTOJb OCTPhIM (KaK 3TO
YKa3blBAJIOCh BbIIIE). TaKyl TMO3HMIMI0 MOXKHO apryMEHTUpPOBaTh TEM, YTO
UCTOPUYECKH COAEPKAHUE W CMBICI E€CTECTBEHHBIX IpaB W CBOOOJ YEIOBEKa
HOCWJI HW3MeEHsieMbld XapakTtep. ['oBopuTh 00 HEM3MEHHOM BO BpPEMEHU U
YHHUBEPCAJIbHOM XapaKTepe MpaB U cBOOO/ YesloBeKa ObUIO Obl OMMOOYHO (K TOMY
K€ MEepUOAMYECKH IIepedyeHb TakuxX npasB JonojHsucs). [lostomy BrosHe
BO3MOXKHO TIOSIBJIEHHME B OYIYIIEM «HOBBIX IpaB» U H3MEHEHHME CMbICIa U
COJIEpKaHUs HBIHE CYILECTBYIOUIMX MIpaB U CBOOO/I YEIOBEKA HA MTOUYBE U3MEHEHMUSI
LIEHHOCTHBIX OPUEHTHUPOB M MUPOBO33peHUs Jiroaei. Ha camom nene, B muiaHe
MBICJIEHHOTO 3KCIIEPUMEHTA (a MpEeJCTaBIICHHAs JJI1 pEIleHUs 3ajada sBIseTCH,
OYEBUIHO, MBICIEHHBIM S3KCIIEPUMEHTOM) HENb3sl UCKIKOYaTh, YTO B OyAyLIeM
paBO Ha >XKM3Hb, MPABO HAa CBOOOIY U JIMYHYIO HENPUKOCHOBEHHOCTHh OyJEeT
MOHUMAThCS UMEHHO TaK, KaK 3TO MPEACTABICHO IPABOBBIMH PEBOIIOLMOHEPAMU B
«mmpaBax HaoOOpoT» (TO €cThb MOJA MPaBOM Ha >KU3Hb OyIET NOHMMAThCS
rapaHTupyemas rocyJapCTBOM BO3MOKHOCTb PAaCHOpPSDKEHHS] CBOEH JKU3HBIO, B
TOM 4HCJE B BONpocax €€ MpeKpalleHHus MO COOCTBEHHOW BOJIE W T.1I., a MOA
npaBOM Ha CBOOOAY M JHUYHYI0 HENPUKOCHOBEHHOCTh OyIeT NOHMMAThCS
BO3MOXKHOCTh Y€JIOBEKa PacHopsKaThCsl M YIPABIATh 3TUMU OJlaraMH 10 CBOEMY
YCMOTPEHUIO), a PyHAaMeHTaNbHas uies (popMaribHOIO PaBEHCTBA BOBCE YTPATUT
CBOE HOPMATHUBHOE 3HAUYCHHUE.

OtBeTbl y4acTHMKOB OJIMMIIMAJbI OLIEHUBAIOTCS KIOPU C TOYKH 3pEHUs
MOJIHOTHI apTyMEHTAIUH, IPUBEJICHHON YyYaCTHUKOM B paboTe, yMeHHs paboTaTh C
MOJIOKEHUSAMU COOTBETCTBYIOILIUX IPaBOBBIX aKTOB. VYuuteiBaercs
MOCJIEIOBATEIBHOCTh M3JI0KEHUS U Halu4yhe COOCTBEHHOW MO3WLMU, KOTOpas
Pa3BEpHYTO MPEJCTABIEHA B TEKCTE pabOThl U COOTBETCTBYET MO CMBICITY JAHHOMY
oTBeTy. B 1esom, paboThl y4aCTHUKOB OIIEHUBAIOTCS MO CTENEHU MPUOIMKEHUS K
MPE/ICTABICHHOMY BBIILIE OTBETY.

Maxkcumanvnoe Konuuecmeo oannoe -50 oannoe



3ananme 2. Amepuxanckum punocopom Pobepmom Ho3ukom 6 Knuze
«Anapxusa, 2ocyoapcmeo u ymonus» 0bll  NPEOIOHCEH  MbICICHHDBLIL
IKCnepuUMeHn noo ycjlo6HbIM Hazeanuem «Mawuna no npou3e00cmay JUYHO20
onvimay. Cooeprcanue 0AHHO20 MbICICHHOZ0 IKCREPUMEHMA CPHOPMYIAUPOBAHO
cnedyrwuwgum oopazom: «llpeononosicum, umo cywecmeogaia 0bl MAWUHA NO
npoU3B00CM8Ey JIUYHO20 ONbIMA, KOmopas mo2ia 0l obecneuums 6am ar00OO01
onblm no eawemy ocenanuro. Kpymowle Hetiponcuxonocu  moenu  Ovl
NPOCMUMYIUPOBAMb  8AUL MO32 MAK, UmMoObl 6bl NOYYECMBOBANU, 0YOMO
couuHsieme GeNUKUUl POMAH, 3HAKOMUMECh C KeM-HUOyOb Uiy uumaeme
unmepecuyio kuuey. M 6cé smo epems 6vl Obl niasaiu 8 pezepgyape ¢
NOOKTIIOUEHHbIMU K MO32y 3jleKmpoodamu. Bel coenacumecy nooxkmouumscs K
MaKkou MawiuHe HaA 6CH JHCU3Hb, NPEOBAPUMENbHO 3ANPOSPAMMUPOBAE BCe
cobvimust, Komopwvle O00JICHbL ¢ 8amu npouzoumu?... Pasymeemcs, noxa 6wl
NOOKIOYeHbl, 8bl He Oydeme 3HAMb, YMO HAX0O0Umecv 8 pesepgyape, vl Oydeme
oymamo, Ymo 8cé npoucxooum Ha camom oene... Ilooxkmouumecs u 6v1?»

Ilpeocmasvme cebe, umo makasa mawiuna Ovlia co30aHa Kakou-auoo
POCCUIICKOUI KOMMEPYECKOUl op2anu3ayuell, U 6nocj1e0Cmeun Ima 0p2aHu3ayus,
npeosapumenbHo 3apy4usuiucy 20Cyo0apCcmeeHHoll n000ePHCKoll, AHOHCUPOB8ala
603MOMCHOCHb 3AKII0YEHUA 002080P08 B603ME30HO20 OKA3AHUA YCaye C
KOHKpemHbIMU (huzuuecKumu JUyamu Ha ux noxcusHeHHoe nookawuenue. Ilpu
IMOM  OpeanHu3auua oOpana Ha ceda  00A3amMeNbCME0  NOMCUZHEHHO
noooeprcusams dHcuzHeoeameabHocms opzanusma Qusuveckozo auya. Ilena
002080pa npeonoazanacs, 6ecbMa 3HAYUMENbHOU.

Apzymenmuposano omeemvme Ha ciredyoujue 6onpocwvl: Bozmoocno nu
3aKII0UYeHUEe MAKUX 002080P08 C MOUKU 3PEHUs OCUCMEYIOULe20 POCCUIICKO20
3akonooamenvcmea? Chopmynupyiime eapuanmsl peuieHUs npooIEMbL
npagocnocoonocmu, 0eecnocoOHocmu U 0eJaUKmMOCHOCOOHOCMU (U3UYECKO20
AUUA, C MOMEHMA €20 NOOKIIUECHUA K MAWUHEe 00 MOMEHMA CMepmu, eciu
nPeono0IHcUms, YMo 3aKa1I04eHue MAKUX 002060P08 0Y0en 8603MONHCHBIM.

1. Oteet: Mcxond u3 oOLIENPaBOBOTO MPUHIMUIIA, U3JI0KEHHOTO B 1. 2
ct. 1 mw m 1 cr. 9 I'paknanckoro kogekca P® rpaxkmaHe OCYIIECTBISIOT CBOU
npaBa 1o COOCTBEHHOMY YCMOTPEHHIO, TO €CTh CBOEH BOJIEH U B CBOEM MHTEpECE.
II. 2 cr. 9 TI'K npenycMOTpeHO, YTO OTKa3 JHUI OT OCYIIECTBICHUSA
MPUHAJJICKAIIUX UM MPaB HE BIEYET MPEKpaIeHUs dTUX MPaB, 32 UCKIIOUCHUEM
CJIy4aeB, YCTAHOBJICHHBIX 3aKOHOM (HampuMep, 0TKa3 OT IpaBa COOCTBEHHOCTH Ha
Bellb). [Ipenensl ocymiecTBiIeHUsT TpaKJaHCKUX TpaB ycTaHoBiieHbl cT. 10 'K
(3noynoTpebiieHre TIpaBOM) W, B OCHOBHOM, CBS3aHBI C HEIOMYyIICHUEM
MPUYUHEHHSI JTF000TO0 yiepba MHTepecaM IPYTUX JIMI, TOCyIapcTBa, 00ImecTBa B
L[ETIOM.

I'paxxnane cBOOOJHBI B YCTAaHOBJIEHWH CBOUX IpaB W OOS3aHHOCTEW Ha
OCHOBE JIOTOBOpa W B  OMpENEICHUH JIIOOBIX HE  IMPOTUBOPEYAIINX
3aKOHOAATENbCTBY ycyioBHil noroBopa (m. 2 cr. 1 u cr. 421 T'K). Ilpunnun
CBOOO/IBI JIOTOBOpA SIBJISIETCS OCHOBOIIOJATalOMM TMPUHIIUIIOM TPaKIaHCKUX



MPaBOOTHOIICHUH, a TakKe€ KOHCTUTYIIMOHHBIM MPHUHIIMIIOM, 00ECIeurnBarOIM
pealn3annio SKOHOMHUECKON CBOOOIBI Tpak/IaH.

Takum o0Opa3om, Ha TEPBBIM B3MIIAJN, 3aKIIOUEHHE JOTOBOpA HA OKa3aHHE
yCIIyT, TpeaycMaTpuBaromux (aKTHUECKUH yXOJ TpakJIaHWHA B BUPTYAJIbHYIO
peasbHOCTh, JOMYCTUM. ['pakJaHuH, periaromui MOKU3HEHHO MOAKIIOUUTHCS K
MallluHEe, KOTOpasi O0yJIeT TeHEPUPOBATH €r0 BUPTYAIbHYIO JKU3Hb U MOICPKUBAThH
B OMPEJEIICHHOM COCTOSIHHH XU3HCHHBIC QYHKIIMHA (HU3UIECKOTO TeJa, NEUCTBYET
CBOEH BOJICH, 10 CBOEMY YCMOTPEHHIO, CO3HATEIBLHO OTKA3bIBAETCS OT peau3aliu
CBOMX TIpaB B peasbHOM Mupe. K Tomy ke AeicTByrolee 3aKOHOJIATEIbCTBO
COJIEP>KUT HMHCTUTYTHI, TO3BOJISIIONIME OOECHEUYUTh HMMYIIECTBEHHBIE HHTEPECHI
rpakJaHuHa (HampuMep, YCTAHOBJICHHE MAaTpPOHa)Ka HaJ JEECHOCOOHBIM JIUIIOM
(ct. 41 T'K), 3akiodeHre JOrOBOPOB MOPYUYEHUS, TOBEPUTEIBHOIO YIPABICHUS
UMYIIECTBOM, CTPaxOBaHUSl >KU3HH, 3J0pOBbS, MMYIIECTBA, COCTaBIICHUE
3aBeIIaHUA U T.]I.).

Bmecre ¢ T1em, B coorBerctBuM ¢ 1. 3 cr. 17 Koncturyuum PO
OCYUIECTBJIEHUE TPaB M CBOOOJA Tpa’kJaHWHA HE JOJDKHO HApyllaTh MpaBa U
cBoOOapl npyrux Jmn. Koscrutrynmus P® mnpeagycMarpuBaeTr HCHOIHEHHE
00SI3aHHOCTEW TpaXKJaHUHOM — K MPUMEPY, BOCIHUTAHUE HECOBEPIICHHOJETHUX
nerer, 3a00ta 0 HeTpyaocnocoOHbIX poautensx (cr. 38 KoHncrturynum); ymiara
HamoroB W cOopoB (ct. 57 Koucrturyuum); 3ammra OtedyectBa (cT. 59
Konctutymuu). OAHUM U3 OCHOBOIOJIATAIONIMX MPUHIIMIIOB YTOJOBHOTO U
aAMUHUCTPATUBHOTO IIPaBa SIBJSETCS NPUHIIUIT HEOTBPATUMOCTH HaKa3aHHUS.

YuuThiBas BBHIINIEU3TI0KEHHOE, BEJIMKAa BEPOSTHOCTh, UYTO JOTOBOpP 00
OKa3aHWM OMHMCAHHBIX B 33JIaHUM YCIYT OyneT MpU3HAH HUYTOXHBIM COTJIACHO CT.
169 I'paxpgaHCKOro KOJEKCa KakK CJHEJIKa, COBEpIICHHAass C LEJIbl0, 3aBEIOMO
MPOTUBHOM OCHOBaM IPABOMOPSAJIKA M HPABCTBEHHOCTH, €CJIU TPaKJaHUH,
3aKJIIOYMBUIMI TaKOW JOTOBOP, UMEET MAaJOJETHUX HETeH, HETPYHOCIHOCOOHOTO
CynpyTra, pOAUTENE; TOJeH K BOMHCKOM cyk0€; COBEpILINI paBOHApYLIEHUs, 3a
KOTOPBIC HE TIOHEC OTBETCTBEHHOCTH.

Takxke cepbe3Hble COMHEHHUsI BBI3BIBACT HaJJICXkKallee HCIOJHEHUE DTOr0
noroBopa. Ilo ycnoBusM 3amaHusi MpeAnojaraeTcsl MOKU3HEHHOE 3aKIIIOUEHUE
noroBopa. HMcxonss ©3 CHUCTEMHOIO TOJKOBaHUS MoJiokeHud cT. 310
(oHOCTOpPOHHMI OTKa3 OT o0si3aTenbeTBa), cT. 450.1 (0TKa3 OT JOrOBOpa WU OT
OCYIIIECTBJICHUA MpaB IO JI0rOBOPY); 782 (0OTHOCTOPOHHUIN OTKAa3 OT UCIOJHECHUS
JOTOBOpa Bo3Me3nHOro okazanusa yciayr) [K P®d, cymectBa morosopa,
3aKJIFOUCHHOTO HA HEOIPEIECICHHBIA CPOK, MPEACTABIAECTCS KpailHE CIIOKHBIM
peanu3aius mpapa 3akazuuka (TpakJIaHWHA) HA OTKAa3 OT OMUCAHHOTO B 3aJlaHUU
JIOTOBOpPA, TOCKOJBKY CYIIECTBYeT PHUCK, YTO TpaKIaHWH, TMpeObiBas B
BUPTYAJIbHOW PEaNbHOCTH, JHOO TEpecTaHeT OCO3HaBaTh, YTO OH TMPOKUBAET
BBIIyMaHHYIO HU3Hb, JMOO HE CMOXET BBIPA3UTh C JOCTATOYHOM CTENEHbIO
OTPEIETICHHOCTH CBOE BOJIEU3bSIBJICHUE HA OTKA3 OT JIOTOBOPA.

2. Bripaxxaem Haznexay, 4yTO JAake B JaliekoM OyAyIieM Bompoc o0
OTPaHUYCHUM TMPABOCIOCOOHOCTH (PU3UYECKOrO JUIla B I[€JIOM HE BO3HUKHET.
Bo3MoxkHa pa3paboTka mnpouexypbl NpPU3HAHUS TPaKIaHUHA, 3aKIIOUMUBIIETO
TaKoOW JIOTOBOp, HEJEECIOCOOHBIM W YCTAaHOBJIEHUE HaJ HUM oneku. OnekyH



CMOJKET HE TOJIBKO OCYLIECTBIIATH BCE IOPUANUECKH 3HAUMMBIE IEHCTBUS 32 CBOETO
MOJIONIEYHOr0, HO M KOHTPOJIMPOBATh HAJIEXkKAIIEE HCIIOJHEHUE OpPraHH3alueH,
npeJIaraoleil yeayru mo yxoay B BUPTYaJbHYIO peaJbHOCTh, BCEX 0053aTEIbCTB
10 JIOTOBOPY U COOJIIOJIEHHE NHTEPECOB 3aKa34KKa (TI0I0NEYHOrO).

Taxke BO3MOXXHO TMPU MAacCOBOM 3aKJIIOYEHUH MOJOOHBIX JOTOBOPOB H
(GbOpMHUPOBAaHUN YCTOWYMBBIX COIMAIBHBIX CBSI3€H B BHUPTYaJIbHOH PEAIBHOCTH,
JUISL TAaKOro aJbTEPHATUBHOIO MHUpa OyJeT BBEICHO 0O0Ilee IMPaBOBOE
peryiMpoBaHle€ BCEX BHUIOB OOIIECTBEHHBIX OTHOILIEHUI, HallOMHHAIOIIEE
peryMpoBaHUe PEeabHOM KU3HU, B TOM 4Yucie OyIyT pa3paboTaHbl MPOLELYpbI
IOPUBJICYEHUsS] K OTBETCTBEHHOCTH 3a IPAaBOHAPYILEHUS, COBEpUICHHBIE B
BUPTYaJIbHOM MHDE.

OTtBeThl yyacTHUKOB OJIMMIIHAABI OLEHUBAIOTCS KIOPH C TOUKH 3PEHMS
HOJIHOTHI apIryMEHTAIH, IPUBEJCHHON YYaCTHUKOM B paboTe, yMeHUs paboTath ¢
MOJIOKEHUSIMU COOTBETCTBYIOILIUX IPaBOBBIX aKTOB. VYuutsiBaeTcs
MOCJIEIOBATENbHOCTh M3JI0KEHUS WU Halu4he COOCTBEHHOW MO3WLHUH, KOTOpas
pa3BEpHYTO MPEJCTABIEHA B TEKCTE padOThI U COOTBETCTBYET 10 CMBICITY JAHHOMY
oTBeTy. B 1esom, paboThl y4aCTHUKOB OLIEHUBAIOTCS 10 CTETIEHH MPUOIMNKEHUS K
IPEICTABICHHOMY BBIILIE OTBETY.

Maxkcumanvnoe konuuecmeo oannoe -50 oannoe



